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ORDER / 31T&2r

Per Rajesh Kumar, AM:

This is an appeal preferred by the assessee against the order of the Ld.
Commissioner of Income Tax (Appeals)-NFAC, Delhi (hereinafter referred to as the

Ld. CIT(A)”] dated 14.10.2022 for the AY 2019-20.

2. Issue raised by the assessee in the grounds of appeal is against the confirmation
of addition of Rs. 1, 84,29,780/- by the Ld. CIT(A) which was made by the AO by
disallowing salary and interest on capital to the partners in terms of partnership deed

dated 15.05.2018.

3. Facts in brief are that the assessee paid interest on capital and remuneration to
partners pursuant to the partnership deed dated 15.05.2018 copy of which is filed from
Page 16 and 17 of PB. The interest on partner capital was Rs. 1,65,09,780/- and
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partner remuneration was Rs. 19,20,000/-. The assessee correctly claimed this amount
in the original return of income filed for AY 2019-20. However due to some mistake
in the audit report the amount of said claim was show as admissible as well as non
admissible. The AO CPC issued notice dated 3.01.2021 proposing adjustment u/s
143(1)(a) of the Act which states the inconsistencies in form 3CD. The assessee
revised the return however in the revised return of income the said amount of Rs.
1,84,29,780/- was added. The assessee filed rectification petition u/s 154 of the Act for
mistake. However the AO passed the order u/s 154 of the Act dated 21.05.2021
assessing total income of Rs. 4,40,39,977/- instead of Rs. 2,56,10,197/-.

4. Aggrieved the assessee preferred an appeal before the Ld. CIT(A). The Ld.
CIT(A) also dismissed the appeal by observing and holding as under:
“5. The appellant has e-filed return of income on 19.09.2019 vide CPC Letter dated

03.01.2020. The CPC proposed adjustment of Rs. 1,84,29,780/- being inconsistency in amount
of interest salary, bonus, commission or remuneration paid to any member or partner.

5.1. The revised return of income was filed on 18.03.2020, it was processed on
28.02.2020, where the income returned and assessee are Rs. 4,40,39,977/-. Against this order
of CPC, dated 28.04.2020 rectification petition u/s 154 of the Act was filed on 03.05.2021 i.e.
after 13 months from the order of CPC. This rectification request is rejected on 21.05.2021 as

there was no variation made by CPC while processing revised return of income on
28.04.2020.

5.2. Against this dismissal of 154 petition. The appellant has filed appeal before NFAC on
26.08.2021. As the grounds of appeal are not arising out of order u/s 154 or intimation u/s
143(1) of the Income Tax Act, 1961 dated 28.04.2020. Therefore this appeal is dismissed.

5. After hearing the rival contentions and perusing the material on record, we find
that the assessee is entitled to claim interest and remuneration to the partners in terms
of partnership deed dated 15.05.2018. We note that during the year the assessee has
claimed interest of Rs. 1,65,09,780/- and remuneration of Rs. 19,20,000/- to the
partners which was in accordance with the provisionsin Partnership Deed as stated
hereinabove. However due to mistake in the tax audit report the CPC proposed
adjustment of Rs. 1,84,29,780/- being in consistent to the amount of interest and
salary paid to partners vide letter dated 03.01.2020. The return was revised pursuant

to notice from CPC that the amount of interest and remuneration was correctly claimed
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in the original return however again a mistake was committed by adding the amount of
interest and salary to partners to the income. The assessee filed a rectification petition
dated 03.05.2021 which was decided on 21.05.2021 assessing the same. Now the issue
before us is whether the assessee is entitled to legitimate and dejure claim of salary
interest which is inconsonance with the terms of Partnership Deed. More so, when the
salary and interest have been allowed in all the preceding and succeeding years by the
revenue. In our opinion, this is a technical mistake on the part of the assessee cannot
be used to punish the assessee as this has happened due to wrong audit report by the
tax auditor of the assessee who has by mistake mentioned the same amount of salary
and interest under Clause 21(c ) under the column admissible as well as inadmissible
which has resulted into issue of adjustment letter dated 03.01.2020 by the CPC. In
our opinion, the assessee’s claim is in accordance with the deed of partnership dated
15.05.2018 i.e. the only requirement for claim of remuneration in case of partnership
firm and the remaining formalities are only in the nature of subservient.Therefore
taking judicious view on the matter, we are of the view that the order of Ld. CIT(A) is
wrong and cannot be sustained. Consequently we set aside the order of Ld. CIT(A) and

direct the AO to allow the deduction of salary and interest on capital to the assessee.
6. In the result, the appeal of the assessee is allowed.

Order is pronounced in the open court on 21* August, 2023

Sd/- Sd/-
(SonjoySarma /&g TAT) (Rajesh Kumar/Irater PAN)
Judicial Member/=a1Re &g Accountant Member/o@T &g

Dated: 21* August, 2023
SB, Sr. PS
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